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-- The MAILING DATE of this communication appears on th& cover sheet with the correspondence address - 
Period for Reply 



A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1.136(a}. In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 
• Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 

Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

1)13 Responsive to communication(s) filed on 23 December 2004 . 
2a)l3 This action is FINAL. 2b)n This action is non-final. 

3) n Since this application is in condition for allowance except for fomnal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 

Disposition of Claims 

4) S Claim(s) 1-24 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) n Claim(s) is/are allowed. 

6) 13 Claim(s) 1:24 is/are rejected. 
?)□ Claim(s) is/are objected to. 

8) n Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) n The specification is objected to by the Examiner. 

10) ^ The drawing(s) filed on 07 May 2001 is/are: a)S accepted or b)n objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held In abeyance. See 37 CFR 1.85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

11) n The oath or declaration is objected to by the Examiner. Note the attached Office Action orfomi PTO-152. 

Priority under 35 U.S.C. § 119 

12) 0 Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 
a)n All b)n Some * 0)0 None of: 

1 .□ Certified copies of the priority documents have been received. 

2. n Certified copies of the priority documents have been received in Application No. . 

3. n Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 
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2) CH Notice of Draftsperson's Patent Drawing Review (PTO-948) 
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Paper No(s)/MaiI Date . 



4) n Interview Summary (PTO-413) 
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5) CD Notice of Informal Patent Application (PTO-1 52) 
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DETAILED ACTION 

This action is in response to the Applicant's Affidavit of 37 CFR 1.131 filed on 
December 23, 2004. 

Claims 1-24 remain rejected in view of Mathon et al. . 

There are three ways in which an applicant can establish prior invention of the 
claimed subject matter. The showing of facts must be sufficient to show : 

(A) reduction to practice of the invention prior to the effective date of the 
reference; 

or 

(B) conception of the invention prior to the effective date of the reference coupled 
with due diligence from prior to the reference date to a subsequent (actual) 
reduction to practice; or 

(C) conception of the invention prior to the effective date of the reference coupled 
with due diligence from prior to the reference date to the filing date of the 
application (constructive reduction to practice). 

It appears that Applicant is attempting to set forth reduction to practice of the 
invention prior to the effective date of the reference. As such, the declaration filed on 
12/23/04 under 37 CFR 1 .131 has been considered but is ineffective to overcome the 
Mathon et al (US Pub 2001/0042131) reference. 
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The evidence submitted is insufficient to establish a reduction to practice of the 
invention in this country or a NAFTA or WTO member country prior to the effective date 
of the Mathon et al. reference. Because in general, proof of actual reduction to practice 
requires a showing that the apparatus actually existed and worked for its intedede 
purpose. For an actual reduction to practice, the invention must have been sufficiently 
tested to demonstrate that it will work for its intended purpose, but it need not be in a 
commercially satisfactory stage of development. 

For additional cases pertaining to the requirements necessary to establish actual 
reduction to practice see DSL Dynamic Sciences, Ltd. v. Union Switch & Signal, Inc., 
928 F.2d 1122, 1126, 18 USPQ2d 1152, 1155 (Fed. Cir. 1991) ("events occurring after 
an alleged actual reduction to practice can call into question whether reduction to 
practice has in fact occurred"); Corona v. Dovan, 273 U.S. 692, 1928 CD. 252 (1928) 
("A process is reduced to practice when it is successfully performed. A machine is 
reduced to practice when it is assembled, adjusted and used. A manufacture [i.e., article 
of manufacture] is reduced to practice when it is completely manufactured. A 
composition of matter is reduced to practice when it is completely composed." 1928 
CD. at 262-263 (emphasis added).); Fitzgerald v. Arbib, 268 F.2d 763, 765-66, 122 
USPQ 530, 531-32 (CCPA 1959) ("the reduction to practice of a three-dimensional 
design invention requires the production of an article embodying that design" in "other 
than a mere drawing"). 

The source code provided by the Applicant fails to clearly establish a reduction to 
practice as set above. 
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Note, the evidence and discussion fails to establish a sufficient nexus to the 
claimed invention of the instant application. 

Conclusion 

THIS ACTION IS MADE FJNAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or eariier communications from the 
examiner should be directed to Gertrude Arthur-Jeanglaude whose telephone number is 
(571 ) 272-6954, The examiner can normally be reached on Monday-Friday from 8:30 
a.m. to 6:00 p.m.. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Wiley David can be reached on (571) 272-3923. The fax phone number for 
the organization where this application or proceeding is assigned is 703-872-9306. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 



GAJ 





June 20, 2005 



